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4. Alabama, Florida, Georgia, Kentucky,
North Carolina, South Carolina, Tennessee
and Virginia.

5. Arkansas, Louisiana, Mississippi, New
Mexico, Oklahoma and Texas.

6. California.
7. Arizona, Idaho, Montana, Nevada, Oregon,

Utah, Washington and Wyoming.
8. Michigan, Ohio and West Virginia.
9. Illinois, Indiana and Wisconsin.
10. Colorado, Iowa, Kansas, Minnesota, Mis-

souri, Nebraska, North Dakota and South
Dakota.

11. Alaska.
12. Caribbean Insular areas.
13. Hawaii and Pacific Insular areas.
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Subpart A—General Information

§ 100.1 Basis and purpose.
(a) The rules following in this part

are promulgated pursuant to the provi-
sions of Title III of the Communica-
tions Act of 1934, as amended, which
vests authority in the Federal Commu-
nications Commission to regulate radio
transmissions and to issue licenses for
radio stations.

(b) The purpose of this part is to pre-
scribe the manner in which parts of the
radio frequency spectrum may be made
available for the development of in-
terim direct broadcast satellite serv-
ice. Interim direct broadcast satellite
systems shall be granted licenses pur-
suant to these interim rules during the
period prior to the adoption of perma-
nent rules. The Direct Broadcast Sat-
ellite Service shall operate in the fre-
quency band 12.2–12.7 GHz.

§ 100.3 Definitions.
Direct Broadcast Satellite Service. A

radiocommunication service in which
signals transmitted or retransmitted
by space stations are intended for di-
rect reception by the general public. In
the Direct Broadcast Satellite Service
the term direct reception shall encom-
pass both individual reception and
community reception.

Subpart B—Administrative
Procedures

§ 100.11 Eligibility.
An authorization for operation of a

station in the Direct Broadcast Sat-
ellite Service shall not be granted to or
held by:

(a) Any alien or the representative of
any alien;

(b) Any foreign government or the
representative thereof;

(c) Any corporation organized under
the laws of any foreign government;

(d) Any corporation of which any of-
ficer or director is an alien;

(e) Any corporation of which more
than one-fifth of the capital stock is
owned of record or voted by aliens or
their representatives or by a foreign
government or representative thereof,
or by any corporation organized under
the laws of a foreign country;
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(f) Any corporation directly or indi-
rectly controlled by any other corpora-
tion of which any officer or more than
one-fourth of the directors are aliens, if
the Commission finds that the public
interest will be served by the refusal or
revocation of such license; or

(g) Any corporation directly or indi-
rectly controlled by any other corpora-
tion of which more than one-fourth of
the capital stock is owned of record or
voted by aliens, their representatives,
or by a foreign government or rep-
resentatives thereof, or by any cor-
poration organized under the laws of a
foreign country, if the Commission
finds that the public interest will be
served by the refusal or revocation of
such license.

§ 100.13 Application requirements.
(a) Each application for an interim

direct broadcast satellite system shall
include a showing describing the type
of service that will be provided, the
technology that will be employed, and
all other pertinent information. The
application may be presented in nar-
rative format.

(b) Applicants may request specific
frequencies and orbital positions. How-
ever, frequencies and orbital positions
shall not be assigned until completion
of the 1983 Region 2 Administrative
Radio Conference for the Broadcasting-
Satellite Service. The Commission
shall generally consider all frequencies
and orbital positions to be of equal
value, and conflicting requests for fre-
quencies and orbital positions will not
necessarily give rise to comparative
hearing rights as long as unassigned
frequencies and orbital slots remain.

§ 100.15 Licensing procedures.
(a) Each application for an interim

direct broadcast satellite system shall
be placed on public notice for 45 days,
during which time interested parties
may file comments and petitions relat-
ed to the application.

(b) A 45 day cut-off period shall also
be established for the filing of applica-
tions to be considered in conjunction
with the original application. Addi-
tional applications filed before the cut-
off date shall be considered to have
equal priority with the original appli-
cation and shall be considered together

in the assignment of frequencies and
orbital positions. If applications have
included requests for particular fre-
quencies or orbital positions, the cut-
off date shall be considered in estab-
lishing the priority of such requests.

(c) Each application for an interim
direct broadcast satellite system, after
the public comment period and staff re-
view, shall be acted upon by the Com-
mission to determine if authorization
of the proposed system is in the public
interest.

§ 100.17 License term.

(a) Licenses for non-broadcast facili-
ties governed by this part will be is-
sued for a period of ten (10) years. Li-
censes for broadcast facilities governed
by this part will be issued for a period
of five (5) years.

(b) [Reserved]

[60 FR 65595, Dec. 20, 1995]

§ 100.19 Due diligence requirements.

(a) All persons granted DBS author-
izations shall proceed with diligence in
constructing DBS systems. Permittees
shall be required to complete contract-
ing for construction of the satellite
station(s) within one year of the grant
of the construction permit. The sat-
ellite stations shall also be required to
be in operation within six years of the
construction permit grant.

(b) In addition to the requirements
stated in paragraph (a) of this section,
all persons who receive new or addi-
tional DBS construction permits after
January 19, 1996 shall complete con-
struction of the first satellite in their
respective DBS systems within four
years of the grant of the construction
permit. All satellite stations in such a
DBS system shall be in operation with-
in six years of the grant of the con-
struction permit.

(c) DBS permittees and licensees
shall be required to proceed consistent
with all applicable due diligence obli-
gations, unless otherwise determined
by the Commission upon proper show-
ing in any particular case. Transfer of
control of the construction permit
shall not be considered to justify ex-
tension of these deadlines.

[60 FR 65595, Dec. 20, 1995]
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Subpart C—Technical
Requirements

§ 100.21 Technical requirements.
Prior to the 1983 Regional Adminis-

trative Radio Conference for the Broad-
casting-Satellite Service, interim di-
rect broadcast satellite systems shall
be operated in accordance with the
sharing criteria and technical charac-
teristics contained in Annexes 8 and 9
of the Final Acts of the World Adminis-
trative Radio Conference for the Plan-
ning of the Broadcasting-Satellite
Service in Frequency Bands 11.7–12.2
GHz (in Regions 2 and 3) and 11.7–12.5
GHz (in Region 1), Geneva, 1977; Pro-
vided, however, That upon adequate
showing systems may be implemented
that use values for the technical char-
acteristics different from those speci-
fied in the Final Acts if such action
does not result in interference to other
operational or planned systems in ex-
cess of that determined in accordance
with Annex 9 of the Final Acts.

Subpart D—Operating
Requirements

§ 100.51 Equal employment opportuni-
ties.

(a) General policy. Equal opportunity
in employment shall be afforded all li-
censees or permittees of direct broad-
cast satellite stations licensed as
broadcasters to all qualified persons,
and no person shall be discriminated
against in employment because of race,
color, religion, national origin, or sex.

(b) Equal employment opportunity pro-
gram. Each station shall establish,
maintain, and carry out a positive con-
tinuing program of specific practices
designed to assure equal opportunity in
every aspect of station employment
policy and practice. Under the terms of
its program, a station shall:

(1) Define the responsibility of each
level of management to ensure a posi-
tive application and vigorous enforce-
ment of the policy of equal oppor-
tunity, and establish a procedure to re-
view and control managerial and super-
visory performance.

(2) Inform its employees and recog-
nized employee organizations of the
positive equal employment oppor-

tunity policy and program and enlist
their cooperation.

(3) Communicate the station’s equal
employment opportunity policy and
program and its employment needs to
sources of qualified applicants without
regard to race, color, religion, national
origin, or sex, and solicit their recruit-
ment assistance on a continuing basis.

(4) Conduct a continuing campaign to
exclude every form of prejudice or dis-
crimination based upon race, color, re-
ligion, national origin, or sex from the
station’s personnel policies and prac-
tices and working conditions.

(5) Conduct continuing review of job
structure and employment practices
and adopt positive recruitment, train-
ing, job design and other measures
needed in order to ensure genuine
equality of opportunity to participate
fully in all organizational units, occu-
pations and levels of responsibility in
the station.

(c) Applicants for a construction per-
mit for a new facility, for authority to
obtain assignment of the construction
permit or license of such a station, for
authority to acquire control of an en-
tity holding such construction permit
or license, (other than pro forma or in-
voluntary assignments of transfers)
and for renewal of license, shall file
with the FCC programs designed to
provide equal employment opportuni-
ties for American Indians and Alaskan
Natives; Asians and Pacific Islanders;
Blacks, not of Hispanic origin; His-
panics; and women, or amendments to
such programs. Guidelines for the prep-
aration of such programs are set forth
in Forms 396 and 396A. A program need
not be filed by an applicant who em-
ploys or proposes to employ less than
five full-time employees. Additionally,
a program for minority group members
need not be filed if minorities con-
stitute less than five percent, in the
aggregate, of the labor force in the ap-
plicant’s labor recruitment area. Appli-
cants exempt from the filing require-
ment should submit a statement of ex-
planation with their applications.

(d) Each licensee or permittee with
five or more full-time employees shall
file an annual employment report with
the FCC on or before May 31 of each
year on FCC Form 395.
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(e) Notwithstanding other EEO provi-
sions within these rules, an entity that
uses an owned or leased DBS facility
operating under this part to provide
more than one channel of video pro-
gramming directly to the public must
comply with the equal employment op-
portunity requirements set forth in
part 76, subpart E of this chapter, if
such entity exercises control (as de-
fined in part 76, subpart E of this chap-
ter) over the video programming it dis-
tributes.

[47 FR 31574, July 21, 1982, as amended at 58
FR 42251, Aug. 9, 1993]

§ 100.53 Geographic service require-
ments.

(a) Those holding DBS permits or li-
censes as of January 19, 1996 must ei-
ther:

(1) Provide DBS service to Alaska
and Hawaii from one or more orbital
locations before the expiration of their
current authorizations; or

(2) Relinquish their western DBS or-
bital/channel assignments at the fol-
lowing orbital locations: 148° W.L.,
157°W.L., 166° W.L., and 175° W.L.

(b) Those acquiring DBS authoriza-
tions after January 19, 1996 must pro-
vide DBS service to Alaska and Hawaii
where such service is technically fea-
sible from the acquired orbital loca-
tion.

[60 FR 65595, Dec. 20, 1995]

Subpart E—Competitive Bidding
Procedures for DBS

SOURCE: 60 FR 65595, Dec. 20, 1995, unless
otherwise noted.

§ 100.71 DBS subject to competitive
bidding.

Mutually exclusive initial applica-
tions to provide DBS service are sub-
ject to competitive bidding procedures.
The general competitive bidding proce-
dures found in part 1, subpart Q of this
chapter, will apply unless otherwise
provided in this part.

§ 100.72 Competitive bidding design
for DBS construction permits.

(a) The Commission will employ the
following competitive bidding designs
when choosing from among mutually

exclusive initial applications to pro-
vide DBS service:

(1) Single round sealed bid auctions
(either sequential or simultaneous);

(2) Sequential oral auctions;
(3) Combined sealed bid-oral auc-

tions;
(4) Sequential multiple round elec-

tronic auctions; or
(5) Simultaneous multiple round auc-

tions.
(b) The Wireless Telecommunications

Bureau may design and test alternative
procedures. The Wireless Tele-
communications Bureau will announce
by Public Notice before each auction
the competitive bidding design to be
employed in a particular auction.

(c) The Wireless Telecommunications
Bureau may use combinatorial bidding,
which would allow bidders to submit
all or nothing bids on combinations of
construction permits, in addition to
bids on individual construction per-
mits. The Commission may require
that to be declared the high bid, a
combinatorial bid must exceed the sum
of the individual bids by a specified
amount. Combinatorial bidding may be
used with any type of auction design.

(d) The Wireless Telecommunications
Bureau may use single combined auc-
tions, which combine bidding for two
or more substitutable construction per-
mits and award construction permits
to the highest bidders until the avail-
able construction permits are ex-
hausted. This technique may be used in
conjunction with any type of auction.

§ 100.73 Competitive bidding mecha-
nisms.

(a) Sequencing. In sequential auc-
tions, the Wireless Telecommuni-
cations Bureau will generally auction
DBS construction permits in order of
their estimated value, with the highest
value construction permit being auc-
tioned first. The Wireless Tele-
communications Bureau may vary the
sequence in which DBS construction
permits will be auctioned.

(b) Grouping. All DBS channels avail-
able for a particular orbital location
will be auctioned as a block, unless the
Wireless Telecommunications Bureau
announces, by Public Notice prior to
the auction, an alternative auction
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scheme. In the event the Wireless Tele-
communications Bureau uses either a
simultaneous multiple round competi-
tive bidding design or combinatorial
bidding, the Wireless Telecommuni-
cations Bureau will determine which
construction permits will be auctioned
simultaneously or in combination.

(c) Bid increments and tie bids. The
Wireless Telecommunications Bureau
may, by announcement before or dur-
ing an auction, establish, raise or lower
minimum bid increments in dollar or
percentage terms. The Wireless Tele-
communications Bureau may establish
and change maximum bid increments
during an auction. The Wireless Tele-
communications Bureau may also es-
tablish by Public Notice a suggested
opening bid or a minimum opening bid
on each construction permit. Where a
tie bid occurs, the high bidder will be
determined by the order in which the
bids were received by the Commission.

(d) Stopping rules. The Wireless Tele-
communications Bureau may establish
stopping rules before or during mul-
tiple round auctions in order to termi-
nate an auction within a reasonable
time.

(e) Activity rules. The Wireless Tele-
communications Bureau may establish
activity rules which require a mini-
mum amount of bidding activity. In
the event that the Wireless Tele-
communications Bureau establishes an
activity rule in connection with a si-
multaneous multiple round auction or
sequential multiple round electronic
auction, each bidder will be automati-
cally granted a certain number of waiv-
ers of such rule during the auction.

§ 100.74 Withdrawal, default and dis-
qualification payments.

(a) When the Commission conducts a
sequential multiple round electronic
auction or simultaneous multiple
round auction pursuant to § 100.72, the
Wireless Telecommunications Bureau
will impose payments on a bidder who
withdraws a high bid during the course
of the auction, who defaults on pay-
ments due, or who is disqualified.

(b) A bidder who withdraws a high
bid during the course of such an auc-
tion will be assessed a payment equal
to the difference between the amount
bid and the amount of the winning bid

the next time the construction permit
is offered for auction by the Commis-
sion. No withdrawal payment will be
assessed if the subsequent winning bid
exceeds the withdrawn bid. This pay-
ment amount will be deducted from
any upfront payments or down pay-
ments that the withdrawing bidder has
deposited with the Commission.

(c) If a high bidder defaults or is dis-
qualified after the close of such an auc-
tion, the defaulting bidder will be sub-
ject to the payment in paragraph (b) of
this section plus an additional pay-
ment equal to three (3) percent of the
subsequent winning bid. If the subse-
quent winning bid exceeds the default-
ing bidder’s bid amount, the 3 percent
payment will be calculated based on
the defaulting bidder’s bid amount.
These amounts will be deducted from
any upfront payments or down pay-
ments that the defaulting or disquali-
fied bidder has deposited with the Com-
mission.

(d) When the Commission conducts a
sequential multiple round electronic
auction, the Wireless Telecommuni-
cations Bureau will bar a bidder who
withdraws a bid from continued par-
ticipation in the auction of the with-
drawn construction permit. When the
Commission conducts any other type of
auction, the Wireless Telecommuni-
cations Bureau may bar a bidder who
withdraws a bid from continued par-
ticipation in the bidding for the same
construction permit or other construc-
tion permits offered in the same auc-
tion.

(e) When the Commission conducts
any type of auction other than those
provided for in paragraphs (a), (b), (c),
and (d) of this section, the Wireless
Telecommunications Bureau may mod-
ify the payments to be paid in the
event of bid withdrawal, default or dis-
qualification; provided, however, that
such payments shall not exceed the
payments specified above.

§ 100.75 Bidding application (FCC
Form 175 and 175–S Short-form).

All applicants to participate in com-
petitive bidding for DBS construction
permits must submit applications on
FCC Form 175 pursuant to the provi-
sions of § 1.2105 of this chapter. The
Wireless Telecommunications Bureau

VerDate 10-JAN-97 14:07 Jan 17, 1997 Jkt 167186 PO 00000 Frm 00706 Fmt 8010 Sfmt 8010 E:\CFR\167186.077 167186



707

Federal Communications Commission § 100.79

will issue a Public Notice announcing
the availability of DBS construction
permits and the date of the auction for
those construction permits. This Pub-
lic Notice also will specify the date on
or before which applicants intending to
participate in a DBS auction must file
their applications in order to be eligi-
ble for that auction, and it will contain
information necessary for completion
of the application as well as other im-
portant information such as any
upfront payment that must be submit-
ted, and the location where the appli-
cation must be filed.

§ 100.76 Submission of upfront pay-
ments and down payments.

(a) Bidders in DBS auctions will be
required to submit an upfront payment
in accordance with § 1.2106 of this chap-
ter, the amount of which will be an-
nounced by Public Notice prior to each
auction.

(b) Winning bidders in a DBS auction
must submit a down payment to the
Commission in an amount sufficient to
bring their total deposits up to 20 per-
cent of their winning bids within ten
(10) business days of the announcement
of winning bidders.

§ 100.77 Long-form applications.
Each winning bidder will be required

to submit the information described in
§§ 100.13, 100.21, and 100.51 within thirty
(30) days after being notified by Public
Notice that it is the winning bidder.
Each winner also will be required to
file, by the same deadline, a signed
statement describing its efforts to date
and future plans to come into compli-
ance with any applicable spectrum lim-
itations, if it is not already in compli-
ance. Such information shall be sub-
mitted pursuant to the procedures set
forth in § 100.13 and any associated Pub-
lic Notices. Only auction winners will
be eligible to file applications for DBS
construction permits in the event of
mutual exclusivity between applicants
filing a short-form application.

§ 100.78 Permit grant, denial, default,
and disqualification.

(a) Each winning bidder will be re-
quired to pay the balance of its win-
ning bid in a lump sum payment within
five (5) business days following Public

Notice that the construction permit is
ready for grant.

(b) A bidder who withdraws its bid
during the course of an auction, de-
faults on a payment due, or is disquali-
fied, will be subject to the payments
specified in § 100.74.

§ 100.79 Prohibition of collusion.
(a) Bidders are required to identify

on their short-form applications any
parties with whom they have entered
into any consortium arrangements,
joint ventures, partnerships or other
agreements or understandings which
relate in any way to the competitive
bidding process. Bidders are also re-
quired to certify on their short-form
applications that they have not en-
tered into any explicit or implicit
agreements, arrangements or under-
standings of any kind with any parties,
other than those identified, regarding
the amount of their bid, bidding strate-
gies or the particular properties on
which they will or will not bid.

(b)(1) Except as provided in para-
graphs (b)(2), (b)(3) and (b)(4) of this
section, after the filing of short-form
applications, all applicants are prohib-
ited from cooperating, collaborating,
discussing or disclosing in any manner
the substance of their bids or bidding
strategies, or discussing or negotiating
settlement agreements, with other ap-
plicants until after the high bidder sub-
mits its downpayment, unless such ap-
plicants are members of a bidding con-
sortium or other joint bidding arrange-
ment identified on the bidder’s short-
form application.

(2) Applicants may modify their
short-form applications to reflect for-
mation of consortia or changes in own-
ership at any time before or during an
auction, provided that such changes do
not result in a change in control of the
applicant, and provided that the par-
ties forming consortia or entering into
ownership agreements have not applied
for construction permits that may be
used to serve the same or overlapping
geographic areas. Such changes will
not be considered major modifications
of the application.

(3) After the filing of short-form ap-
plications, applicants may make agree-
ments to bid jointly for construction
permits, provided that the parties to
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the agreement have not applied for
construction permits that may be used
to serve the same or overlapping geo-
graphic areas.

(4) After the filing of short-form ap-
plications, a holder of a non-control-
ling attributable interest in an entity
submitting a short-form application
may acquire an ownership interest in,
form a consortium with, or enter into a
joint bidding arrangement with, other
applicants for construction permits
that may be used to serve the same or
overlapping geographic areas, provided
that:

(i) The attributable interest holder
certifies to the Commission that it has
not communicated and will not com-
municate with any party concerning
the bids or bidding strategies of more
than one of the applicants in which it
holds an attributable interest, or with
which it has a consortium or joint bid-
ding arrangement, and which have ap-
plied for construction permits that
may be used to serve the same or over-
lapping geographic areas; and

(ii) The arrangements do not result
in any change in control of an appli-
cant.

(5) Applicants must modify their
short-form applications to reflect any
changes in ownership or in the mem-
bership of consortia or joint bidding ar-
rangements.

(c) Winning bidders are required to
submit a detailed explanation of the
terms and conditions and parties in-
volved in any bidding consortia, joint
venture, partnership or other agree-
ment or arrangement they have en-
tered into relating to the competitive
bidding process prior to the close of
bidding. Such arrangements must have
been entered into prior to the filing of
short-form applications pursuant to
paragraphs (a) and (b) of this section.

§ 100.80 Transfer disclosure.
Any entity that acquires a DBS li-

cense through competitive bidding, and
seeks to transfer that license within
six years of the initial license grant,
must file, together with its application
for FCC consent to the transfer, the as-
sociated contracts for sale, option
agreements, management agreements,
or other documents disclosing the total
consideration received in return for the

transfer of its license. The information
submitted must include not only a
monetary purchase price, but also any
future, contingent, in-kind, or other
consideration.
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